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Personal Liabilities An Executor
May Incur In Settling Estates
In Kentucky
By W. LEwm ROBERTS *

Due to increases of taxes or the addition of new taxes, both
Federal and state, imposed on decedents' estates in recent years,
as well as statutory changes defining the duties now required of
executors, an executor's chances of incurring personal liability in
discharging his duties have been greatly increased. An executor
has not only to follow very carefully the statutory provisions laid
down by the state, but he must also keep within the Federal
rules if the estate he is settling is sufficiently large to come within
these rules. It seems worthwhile to consider briefly the duties set
forth in both the Federal and the Kentucky statutes and decisions
that guide executors in settling decedents' estates and then point
out the pitfalls they must avoid to save themselves from incurring
those liabilities. Let us take first the executors obligations imposed by the Federal government.
Federal Estate Taxes
The Internal Revenue Code of 1954' allows $60,000 to be
deducted from the gross amount of a decedents estate. The
gross amount of his estate is determined by deducting from the
gross estate funeral expenses, administration costs, claims against
the estate, and unpaid mortgages.2 Hence an executor of a
small estate does not have to consider the Federal tax problems
if he has been correct in determining that the estate he is administering does not exceed $60,000. The 1954 Code3 reads as follows:
* Research Professor of Law, University of Kentucky.

1

Int. Rev. Code of 1954, sec. 2052.
2 Int. Rev. Code of 1954, secs. 2051 and 2053.
3

Supra, note 1.
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"For purposes of tax imposed by section 2001, 4 the value of the

taxable estate shall be determined by deducting from the value
of the gross estate an exemption of $60,000." It follows that the
executor 5 has the problem at the outset of determining what the
amount of the gross estate of the decedent is. If he underestimates
the value of the assets of the estate or overestimates the debts of
the decedent or claims deductions he is not entitled to, he may
later be confronted with a deficiency assessment brought by the
Commissioner of the Internal Revenue Service. The Code states
that value of the gross estate of the decedent shall be determined
by taking "the value of all property, real or personal or intangible,
wherever situated, except real property situated outside of the
United States," at the time of the death of the decedent. The

value of unlisted stocks and securities, however, is to be de-

termined with reference to bid and asked prices.6 An executor is
given an election to value the property of the estate at the date
of one year after the decedent's death or, under a special rule, on
or before the expiration of any extension of time allowed by law
for the filing of the petition.
It is further stipulated in the Code that the value of all property (with the exception of real property outside the United
States) of which the decedent has made a transfer that is not a
bona fide sale for an adequate consideration, made in contemplation of death, shall be included in the gross estate.' There is also
includible any realty in which decedent had retained a life estate.
The same is true of transfers taking effect at death and property
subject to a power of appointment of the decedent or the right
to amend or to revoke the transfer. The gross estate also includes
the value of annuities or other payments to any beneficiary by
reason of his surviving the decedent. The value of an estate by
the entirety or a half interest of the same, depending upon the
source of the same, is added to the value of the gross estate, as
4
Int. Rev. Code of 1954, sec. 2001. "A tax computed in accordance with
the following table is hereby imposed on the transfer of the taxable estate, determined as provided in section 2051, on every decedent, citizen or resident of
the United States, dying after the date of enactment of this title."
5It is to be borne in mind that section 2203 of the Code states that the term
executor includes administrator "or any person in actual or constructive possession
property of the decedent."
of any
6
Int. Rev. Code of 1954, sees. 2031(a) and (b).
7 Int. Rev. Code of 1954, secs. 2032(a), (b) and (c).
8Int. Rev. Code of 1954, secs. 2035 to 2044.
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well as property subject to disposal by a power of appointment
in the decedent. The gross estate includes the amount receivable
under life insurance policies or the reversionary interest except
when the same does not exceed "five per cent of the value of the
policy immediately before the death of the decedent."
An executor, administrator, or other like fiduciary, is required
to give notice to the Secretary of the Treasury or his delegate of
his qualification at such time as the regulations of the Secretary
may require. 9 The regulation in force at the present time requires
the filing to be made within two months after the executor has
qualified as such.'0 The primary purpose of this notice is stated
to be "to advise the Government of the existence of taxable
estates." The regulation suggests that if the executor is in doubt
as to whether the gross estate is in excess of the $60,000 or
$40,000, as the case may be, the notice should be filed as a matter of caution in order to avoid the possibility of penalties
attached. $40,000 was the amount fixed in the Revenue Act of
1942 and applied if the decedent died on or before October of
that year. The executor is required under the Federal Tax Regulations to file this notice in duplicate. He is to use for his preliminary notice Form 704, which he is to secure from the District Director of Internal Revenue.
The further obligation is imposed upon an executor of filing
amendments to the returns of his decedent where he finds the
decedent had failed to report part or all of his income. His failure
to do so may result in criminal actions against him.
The Code imposes penalties on any person who willfully fails
to file his return or to supply the Department with information
or pay the tax. He may be fined up to the limit of $10,000 or
imprisoned for not more than one year, or both."
Where a decedent had not filed income tax returns for three
years and his failure to do so was not discovered until after his
executrix had filed her final account and been duly discharged
by the probate court, the Commissioner's notice of the deficiency
was held timely since the executrix had not sent the Commissioner
notice of her discharge by the probate court and she would be
9Int. Rev. Code of 1954, sec. 6036.
10 Int. Rev. Code of 1954, sees. 81.57 and 81.58.
11 Int. Rev. Code of 1954, see. 7203.
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personally liable for the amount of the deficiency if it could be
shown there were funds subject to the tax.'2 It was conceded
that if all the assets she received were paid out by her in satisfaction of obligations that had priority over government claims for
taxes she would not be personally liable. It had, however, been
held by the Supreme Court that Federal taxes were debts within
the provision of Section 3466 of the United States Revised Statutes.' 3 The court held that the executrix was not liable since it
was not shown that she had received assets subject to the tax.
Section 192 of the Code Annotated, 4 which sets out liabilities
of fiduciaries, is as follows:
Every executor, administrator, or assignee, or other
person, who pays, in whole or in part, any debt due by the
person or estate for whom or for which he acts before he
satisfies and pays the debts due the United States from such
person or estate, shall become answerable in his own person
and estate to the extent of such payments for the debts so
due to the United States, or for so much thereof as may
remain due and unpaid.
It is generally held that under this section and the preceding one
an executor who distributes the assets of an estate without paying
estate taxes due the Federal government may be held personally
liable for the taxes. 15 Provision is made in the 1954 Code'( for
enforcement of the fiduciary's personal liability in regard to income, estate and gift taxes. The government's priority for taxes
is, however, subject to prior liens which are entitled to prior
satisfaction out of the subjects they bind if they are not intrinsically defective.
In addition to the obligation of checking the records, etc., of
the decedent, to see whether he has filed income tax returns and
to make amendments to the same where necessary, the executor
is responsible for filing a return covering the income of his
decedent incurred between the latter's last return to the time of
his death. If the decedent is survived by a spouse, the executor
12 Jessie Smith, Executrix v. Commissioner, 24 BTA 807 (1931).
13 Price v. United States, 269 U.S. 492 (1925).
14R.S., sec. 3467.
15 United States v. Cruikshank, 48 F.2d 852 (S.D. N.Y. 1931).
36 Int. Rev. Code of 1954, sec. 6901(a).
17United States v. Atlantic Municipal Corporation, 212 F.2d 709 (5th cir.

1954).
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may file a joint return with the spouse.-" The executor must also
file an income tax return for the income received during the
settlement of the estate. 19 If the executor at this point pays the
debts of the estate and distributes the assets in his hands, he may
later be called upon to pay a deficiency assessment. To protect
himself against such a contingency, he may have the amount
of the tax determined by the Secretary before he pays the same,
as provided under Section 6501 (d) of the 1954 Code.
In making up the tax return for the estate the executor has to
be on the lookout for taxes on gifts made by the decedent, due
at the time of the decedent's death. There is to be included in
the gross estate of the decedent the value of property which, as
previously stated, the decedent has at any time transferred, except for an adequate consideration in money, by trust or otherwise, in contemplation of death. Land situated outside the United
States is not to be included. 0 Included are transfers of property
over which the decedent retained a power of appointment. It is
to be borne in mind that an exception is allowed for gifts totaling
$8000 each year and not amounting to over $30,000 for the lifetime of the donor.2 ' Also, if decedent has created a joint estate
with his or her spouse, and has paid the full consideration and
has not filed a gift tax return and paid the tax at the time, the full
value of the property is to be included in the decedents gross
estate. If both husband and wife contributed to the purchase
price, a fractional part only will be included in the gross estate,
based upon the proportion of the consideration furnished by each
originally.22 The creation of a joint tenancy or tenancy by the
entirety does not create a taxable gift at the time of its creation
unless the one supplying the purchase money so desires. His election to make it a taxable gift is shown by his filing a return (Form
709) and paying the gift tax if any be due.2' This is so, provided
24
the gift is in excess of the exclusion allowed in the case of gifts.
An executor is under obligation to look into the status of his
decedents life insurance. Many problems regarding taxation af1

8 Int.
19
20 Int.
Int.
21 Int.
22
Int.
23 Int.
2
4 Int.

Rev. Code of 1954, sec. 3023.
Rev.
Rev.
Rev.
Rev.
Rev.
Rev.

Code of 1954, sec. 3006.
Code of 1954, see. 2035.
Code of 1954, sec. 2531.
Code of 1954, sec. 2040.
Code of 1954, sec. 2515(a).
Code of 1954, sec. 2503(b).
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fecting life insurance call for his careful consideration. Section
2042 of the 1954 Code requires that the amount of any life insurance payable to the estate or to the executor must be included
in the gross estate of the decedent. It also requires that any insurance receivable by other beneficiaries be included if the decedent
had any "incident of ownership," including a reversionary interest
in excess of "5 per cent of the value of the policy immediately
before the death of the decedent." The reversionary interest is
now an "incident of ownership" if the amount exceeds the 5 per
cent limit. If the insured's wife or children possess the incidents
of ownership, the proceeds from the policy will not be included
in the insured's estate. Since insurance is a form of property it
may be assigned during the lifetime of the insured, in which case
the proceeds therefrom will not be taxed to the estate of the insured. Insured's estate would not be relieved from a tax on the
proceeds of a policy, in which he has an incident of ownership,
even though his wife or some third person paid the premiums
on the policy. The value of the policy would be included if he
were to make an assignment of the policy and the assignment
were to come under the section of the Code imposing a tax where
an assignment is made in contemplation of death."
Payments under annuities to any beneficiary are also to be
included in the decedent's gross estate as provided in Section
2089 (a) of the 1954 Code. That section provides that "the gross
estate shall include the value of an annuity or other payment
receivable by any beneficiary by reason of surviving the decedent
under any form of contract or agreement entered into after March
8, 1981." Exemption of annuities is provided for under certain
trusts and plans for the benefit of employees' pensions or profitsharing.26
In computing the estate tax of a decedent, the executor is confronted with complications arising under the provisions of the
Code and the regulations thereunder, that lay down the rules for
allowing the surviving spouse a marital deduction on the value
of property passing to him or her from the estate of the deceased
spouse. This deduction was first allowed under the Revenue Act
of 1948. The decedent must have died after the date of that Act,
25 Int.
26

Rev. Code of 1954, sec. 2035.
Jnt. Rev. Code of 1954, sec. 2039(b) and (c).
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must have been a citizen or resident of the United States, must
have been married at the time of his death and survived by a
spouse. The property in question must have passed from decedent
to his or her spouse and the interest must be one that does not
terminate at the death of the spouse. It must not be a "terminable
interest."27 The gift of a life estate to a surviving spouse with

the power to appoint the property at death qualifies the interest
for marital deduction.25 These rules as to marital deduction, however, do not apply to community property.
The marital deduction is not the only deduction demanding
an executor's consideration in this connection. Section 161 and
the following sections treat as business expenses, interest paid on
indebtedness, taxes, certain losses sustained during the taxable
year, bad debts, depreciation, amortization of emergency and
grain storage facilities, and charitable gifts. Section 2053 of the
1954 Code enumerates administration and other expenses that are
to be deducted from the gross estate of the decedent.
Responsibility for payment of the tax assessed against the
estate of a decedent is imposed by the statute upon the executor
of the estate.20 The regulation governing the payment of the tax
states that the "tax is due and must be paid within 15 months
from the date of death unless an extension of time for payment
thereof has been granted by the Commissioner."30 No discount
is given for payment in advance of the due date. If there is no
duly appointed executor or administrator, persons in actual or
constructive possession of any of the decedents property are
required to pay the tax to the extent of the value of the decedent's
property held by them.
An executor's personal liability in regard to the payment of
the estate tax is set forth in Regulation, Section 8.99 (a). That
section states that the executor, distributing the assets of the
estate, shall pay any debt of the decedents estate and that he is
personally liable for so much of the estate tax as remains unpaid.
Of course, it is possible that where the executor has distributed
the assets of the estate before paying the Federal income or
estate tax to the government and he is personally held liable for
Rev. Code of 1954, sec. 2056(a), (b) and (c).
Rev. Code of 1954, sec. 2056(b) (5).
2"Int. Rev. Code of 1954, sec. 2002.
30 Federal Regulation, sec. 81.75.
27 Int.
28 Int.
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the tax, he
may recover the amount of the tax from the dis3
tributees. 1

In an earlier case it was said that the executor or trustee must
have sufficient notice to put a prudent person on inquiry respecting the existence of the government claim. 32 In the case of Jessie
Smith, Executrix, 33 where the funds in the hands of the executrix,

after paying a part of the widow's allowance and expenses of
protecting the estate, left nothing, it was held she was not personally liable to the government for the taxes.
Under the Revenue Act of 1926, if an executor was once discharged, he became functus officio under the local state law, and
he was no longer liable for assessments in his representative
capacity." The same revenue act also provided that an executor
might request the Commissioner to determine the amount of the
Federal estate tax within one year of the filing of the return. This
procedure released an executor from personal liability for any
deficiency found due after that date. This is pointed out in
Rodenbough v. United States.35
Kentucky Estate Taxes
Not only does the executor or administrator of an estate of a
decedent, who was a resident of the Commonwealth of Kentucky,
have to avoid all possibilities of becoming personally liable for
Federal unpaid taxes assessed against the decedent and estate
and gift taxes against his estate, but he must also meet all the
rules laid down in the Kentucky statutes for settling the decedent's estate. The procedures to be followed by the personal
representative settling a decedent's estate are fully set forth in
Chapter 395 of the Kentucky Revised Statutes. The steps to be
taken in the main are similar to those already considered under
the Federal laws. It is provided that an estate must be administered within twenty years of the decedent's death. An application
is to be made to the judge of the county court for appointment,
31

United States v. Monroe, 46-1 USTC, Par. 9219, 65 F. Supp. 213 (1946).
Also to
the same effect is Irving Trust Co., 36 BTA 146 (1937). For a contrary view, see
Regulation 111, sec. 26; 162-1.
33 Supra, note 12.
34 Hurlburt v. Comm'r., 296 U. S. 300 (1935).
35 25 F. 2d 13 (3d Cir., 1928).
32 Livingston v. Becker, 1 USTC, Par. 432, 40 F. 2d 673 (1929).
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and notice of a hearing on the appointment is issued. The personal
representative is allowed to distribute the estate six months after
his qualifying as representative. He is to file an inventory of the
estate in duplicate within two months of qualification. His liability
for failure to plead, or make a defense if sued, is limited to
"the amount of assets in his hands unadministered." For failure
to file an inventory or account as required by KRS 395.255, a
representative is to be fined by the court ten dollars for each day
he neglects or refuses after the date fixed in the notice. The Kentucky inheritance tax is payable within eighteen months after
the decedents death. A 5% discount is allowed if paid within
nine months.
A representative is charged interest on any surplus assets of
the estate in his hands after the expiration of two years from the
time he qualifies as executor. If he realized any interest in funds
in his hands before that time, he is required to account for the
same.
A provision in the statutes36 requires the representative of a
decedent who leased a safety deposit box from a bank, trust company or other institution to secure the consent of the Department
of Revenue to gain access to the contents of the deposit box. A
date is settled upon for inspection of the contents of the box. A
representative of the Department of Revenue is required to be
present. A list of the contents of the box is to be made and signed
by the persons present. The executor becomes chargeable with
the assets listed therein. Subsection (5) makes the safe deposit
company or bank or other person liable for the amount of the
taxes, interest and penalties imposed by the statute for failure to
comply with the terms of the act.
KRS 140.220 summarizes the duties of the executor of a
decedent's estate in the collection of taxes: (1) He is not to deliver property subject to taxes to legatees until he has collected
the taxes thereon; (2) Where the legatee of a special bequest of
personalty, other than money, neglects or refuses to pay the taxes,
the court having jurisdiction may authorize the executor or representative to sell a sufficient amount of the property to pay the
taxes; (8) The representative may also be empowered to collect
3O Ky. Rev. Stat., see. 140.250.
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taxes on land or proceeds from insurance policies subject to taxes,
and to sell the land if the devisee neglects or refuses to pay the
taxes. The penalty attached for failure to perform the duty inposed by this section of the statutes is fixed at not less than five
dollars nor more than one hundred dollars. A more severe penalty
is provided for in KRS 140.170. And in KRS 140.250 penalties for violating the provisions of the section are limited to
not more than $20,000 in addition to the penalties imposed by
Section (5) of KRS 140.250.
Court of Appeals Decisions
Court decisions affecting the settlement of decedents' estates
in this Commonwealth are many. Since many of them concern
the personal duties and liabilities of executors, a consideration
of some of them will be helpful in seeing what an executor can
or cannot do without being held personally liable to the decedent's estate or the person suffering loss thereby.
An appointment of an executor which is irregular, without a
verified application and without the required notices, will be set
aside if a timely application is made to the court.3 7 If an executor
dies before he has completed the settlement of the estate he was
administering, his executor is without authority to complete the
administration of the estate of the first decedent. 38 The Court of
Appeals has recently ruled in Ewald v. Citizens Fidelity Bank
and Trust Company" that a bank that was trustee for a testator
during his lifetime and that had not filed its final account as
trustee was not "automatically disqualified" from acting as executor of his estate. The Court refused to remove the bank as
executor. In Stafford's Heirs v. Spradlin,40 the Court considered
whether the principal beneficiary under the decedent's will could
recover under KRS 395.150 and 395.160 for loss traceable to the
executor's failure to defend the will against attack because of
the executor's hostility to the will itself. The Court was of the
opinion that the executor should have resigned or been removed
by the court. In considering the time when a cause of action
Cox's Adm'r v. Bingham, 296 Ky. 13, 175 S.V. 2d 1010 (1943).
Bonhannon v. Tracy, 295 Ky. 456, 174 S.W. 2d 722 (1943).
3005 S.W. 2d 533 (Ky. 1957).
403 01 Ky. 841, 193 S.W. 2d 474 (1946).
37
38

PEsoNAL LiABmrxEs
arises against an executor, the Court said it is not when he collects
the money but when he fails to account for the fund when he
renders his accounting. The statute of limitations begins to run
from the latter date.4 '
The failure of an executor to report his decedent's estate for
state inheritance tax purposes and to pay the tax, made him
personally liable to the estate for the legal penalties imposed in
the case of Sanford v. Sanfords Administrator.:2 A different result was the earlier ruling in Match's Executrix v. Match's Executor.43 The executor was not held liable for discounts he might
have saved for the estate by paying within the discount period.
He was held, however, for certain interest charges. In Franklinv.
Franklin,44 the administrator for his brother's estate paid taxes
and expenses out of his own funds. He charged these amounts
to the estate in his final account as donations. Evidence showed
that there was cash to the amount of $10,000 in a safety deposit
box. The Court allowed the settlement to be opened up and the
errors on both sides of the account to be corrected. Where a
representative keeps more money of the estate on hand than is
reasonably necessary in paying debts and managing the estate,
he may make himself liable for interest on the excess. In People's
State Bank and Trust Co. v. I. J. Hodgkins45 the executor was held
for interest at 3% on $60,000, where he kept on hand $77,000
during the period 1951 to 1953. The difficulties an executor may
have are well illustrated in the decision of Schott v. Schott's
Executors.46 He was held liable for loss of value on two diamond

rings. He failed to sell them until after the price had dropped
very materially. He was also liable for his failure to hold the
purchaser of mortgaged realty who had defaulted. He was not
held liable because he did not sell certain realty within the twoyear period provided for in the will but sold two weeks after the
named period, and he was not liable for the difference in value
during the two-year period and the time of the sale.
The general rule that volunteers are not allowed the right of
Bison v. Shepherd, 299 Ky. 693, 186 S.W. 2d 648 (1945).
42262 S.W. 2d 827 (Ky. 1953).
43 306 Ky. 334, 207 S.W. 2d 759 (1948).
44 311 Ky. 276, 223 S.W. 2d 992 (1949).
45 287 S.W. 2d 425 (Ky., 1956).
46298 Ky. 55, 182 S.W. 2d 220 (1944).
41
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reimbursement was applied in a very recent case in which a sister
of the deceased had paid the funeral expenses and a part of the
debts of the estate. 1
The compromising of claims and settling lawsuits against the
estate frequently add to the representative's personal liabilities.
If the court approves the compromise the executor is relieved.48
If a claim is presented to the estate for extraordinary services, the
executor seeks approval of the court before paying it.49 In Ellison
v. Ellison's Administratrix,50 the personal representative had no
knowledge of the decedents first marriage. After she had distributed the proceeds of the estate among the children of the
second marriage, a son of the first marriage claimed an interest
in his father's estate. The court held he was not entitled to recover from the administratrix in the absence of fraud or lack of
proper care on her part.
Another problem that often faces an executor is whether a
relative or friend who has cared for the decedent is entitled to
compensation for the services rendered him. In McDaniel v.
McDaniel,51 a granddaughter stayed with her grandparents and
took care of them. They had promised that "they would give her
a good deal." The Court held this was sufficient evidence to support the jury's finding that the services rendered were to be compensated for rather than that they were rendered on a voluntary
basis. And in Morrison's Administrator v. Redmon, 2 decedents
housekeeper and nurse sued for her services. She was not a relative of the decedent, a fact that would raise a presumption that
the services were not given gratuitously. The services extended
over a period of more than twenty years and evidence was produced to show that the plaintiff expected to be paid for them.
The Court sustained the jury's finding of a verdict of $9,725.
Finally, one more recent decision of the Court of Appeals
should be noted, Grahamv. Graham'sAdministrator. 3 There an
unrecorded chattel mortgage was given preference over a widow's
exemption, a claim provided for by statute, and for burial ex47
48 McGuire v. Owens, 300 S.W. 2d 556 (Ky., 1957).
The Court upheld a compromise of a doubtful claim in Murphy v. Henry,
311 Ky.
799, 225 S.W. 2d 662 (1949).
49
Panke v. Louisville Trust Co., 803 Ky. 579, 198 S.W. 2d 313 (1946).

50298 Ky. 444, 182 S.W. 2d 964 (1946).
51 305 S.W. 2d 461 (Ky. 1951).
52 287 S.W. 2d 167 (Ky. 1956).

533 06 S.W. 2d 831 (Ky. 1957).
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penses in settling estates. The Court said the lien created by the
mortgage was just as valid and enforceable after the mortgagor's
death as it was before.
Summary
One administering an estate in the several states of the United
States is not concerned with the Federal taxes imposed upon
the estate of a decedent, provided that the estate he is settling
does not exceed in amount the sum of $60,000, the exemption
allowed under the Federal law. He has, however, the burden of
deciding whether the estate of his decedent comes within the
exemption. To do this he must take an inventory of the estate,
deduct from the gross estate, including his life insurance, the
debts, expenses of administering the estate, charitable bequests,
and the marital deduction. If he fails in doing this and later the
Tax Commissioner finds the estate exceeded the amount of the
exemption, he might be personally liable for penalties imposed.
He must first satisfy debts due the United States to the extent of
assets of the estate before making any distributions. Not only is
a personal representative penalized by the Federal statutes and
regulations for failure to report all of his decedents income and
his return to the Department, he is made liable for taxes and
debts due the United States to the extent that the proceeds of
the estate that come into his hands provide.
The provisions to be followed in settling a decedents estate
in the Commonwealth of Kentucky are nearly as exacting as
those under the Federal statutes and regulations. The executor
may incur personal liability under the state rules as well as under
the Federal. Chapter 395 of the Kentucky Revised Statutes gives
in detail the steps an executor is to take in the settlement of an
estate. A personal representative may be fined ten dollars for
each day he neglects or refuses to file an inventory of the estate,
after the date fixed in the notice. As provided in KRS 140.220,
an executor is required to collect taxes before he delivers the
property that is subject to taxes to the legatee. Penalties are provided in case of neglect to do so.
We have found that there are many decisions of recent years
that show how the Court of Appeals construes the statutory rules
for settling decedents' estates and that point out the extent of an
executor's personal liability.

